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Information sheet - Rent reviews

Rent reviews are dealt with in Part 5, Division f3tlee Retail Leases Act 2003 (the Act).
This information sheet is intended to provide dasise and to be as accurate and informative
as possible — but is necessarily directed to géeestions and is therefore not a substitute
for legal advice. Information provided in this @énfmation sheet applies to retail premises to
which the Act applies. Please refer to the InfdromaSheet What are Retail Premises?’
published by the Office of the Victorian Small Busss Commissioner (VSBC) for guidance
as to whether leased premises are covered by the Ac

What is a rent review?

A rent review is a review of the rent payable uraeetail premises lease where the landlord
and tenant have agreed in a lease for the rerd teviewed.

If a lease provides for a rent review during a t@ya the details will most likely be in an
attached Schedule to the lease and they must state:

(a) when the review is to take place; and
(b) the basis or formula on which the reviews are tonele.

Under the Act, a rent review must be made on tiséstz one of the following five methods:

(a) a fixed percentage — for example 2% each year;

(b) an independently published index of prices or wagigsh as the Consumer Price
Index;

(c) a fixed annual amount — for example $4000 per year;

(d) the current market rent of the retail premisesseused in further detail below; or

(e) a basis or formula prescribed by the regulatiomore have been prescribed at this
time.

These reviews are to be conducted, and changee@md early as practicable within the
time provided by the lease. If the landlord hasiniiated the review within 90 days after
the end of that time, the tenant may initiate ghaaw.

What if a lease does not state how a rent review is to be made?

A rent review provision in a lease will be voidtlife lease does not specify how the review is
to be made. In such a case, or where the ledsadapecify only one of the methods listed
above at (a) to (e), the rent can be set at an airemiagreed between both landlord and
tenant.

If the landlord and tenant then fail to reach areament, the following process applies:

» Either party is to give the other a written notspecifying the amount of rent sought;



» If there is no agreement within 30 days of a nolieang given, the amount of current
market rent will be determined by a Specialist Rataluer (SRV) appointed by the
VSBC.

What is the current market rent of the premises?

The current market rent is taken to be the rertinbble at the time of the review in a free
and open market between a willing landlord and #Hingi tenant, in an arm’s length
transaction, having regard to the following matters

(a) the provisions of the lease;

(b) the rent that would reasonably be expected to e fpa the premises if they were
unoccupied and offered for lease for the same,subatantially similar, use to which
the premises may be put under the lease;

(c) the landlord’s outgoings to the extent to which theant is liable to contribute to
those outgoings;

(d) rent concessions and other benefits offered topewis/e tenants of occupied retail
premises.

but the current market rent is not to take intooaict the goodwill created by the tenant’s
occupation or the value of the tenant’s fixtured fttings.

If a lease provides for a market rent review, thdips are to attempt to agree on an amount
having regard to the above factors.

What if the parties cannot agree on current market rent?

If a tenant and landlord fail to agree on whatdheent market rent is - it is to be determined
by a valuation carried out by an SRV - definedhia Act as a Valuer having not less than 5
years’ experience in valuing retail premises.

The parties are to first attempt to agree on an &RWndertake this valuation. If they can

come to an agreement the valuation fees are tplieegually between the landlord and the

tenant. If the parties fail to agree on an SR\b¢oused, they can request that the VSBC
appoint an independent SRV, with the fees to be pgithe parties in equal shares.

Either party can submit an application to the VSiBGequest that an SRV be appointed to
determine the market rent. This will apply everthé lease provides for a rent to apply

where the tenant has not objected to a noticentfinerease within a specified time. As part

of this application, the parties will need to pawia copy of the lease for the premises, and
written evidence of the parties’ failure to agreeaoValuer. Often, parties provide copies of

emails or letters showing that the parties cangmeon a Valuer.

How does the VSBC appoint an SRV?

Once the VSBC receives the application and appatgevidence, an officer appointed by
the VSBC will then liaise with either the Australi@roperty Institute (API) or the Real

Estate Institute of Victoria (REIV) to seek nomioat for an appropriate SRV who has the
necessary experience and does not have a corfflideoest with either party.



Once the nomination has been received, the VSBCpwalvide the SRV with the details of
the parties and the parties with the details of @V so that they can arrange for the
Valuer’s terms of engagement to be signed.

How is the determination made by an SRV?

The VSBC formally appoints the SRV to undertakeuvkiation. From the date of accepting
the formal appointment, the SRV has 45 days to ¢et@phe valuation, unless the landlord
and tenant agree to a longer period, or if therisigreement, a new time as determined in
writing by the VSBC.

During the determination period, the landlord mweithin 14 days after a request by the
SRV, supply them with relevant information abowdes for retail premises located in the
same building or retail shopping centre to assist 3RV to determine the current market
rent.

For further information on how the SRV makes théedaination please refer to the SRV
Guidelines published on the VSBC's website.

What happens if a party refuses to sign the SRV’s terms of
appointment?

If a party refuses to sign the SRV’s terms of appoéent it may be open to the party who has
signed the terms of appointment to seek a mandatgmction at the Victorian Civil and
Administrative Tribunal (VCAT) to require the othearty to sign the SRV’s terms. A
similar outcome resulted in the Victorian Court Appeal in the case 0i144 Nepean
Highway Pty Ltd v Abnote Australasia Pty Ltd [ 2009] VSCA 308. In such circumstances the
VSBC may formally appointment the SRV prior to tmatter proceeding to VCAT so that
the matter can be determined.

What happens after a determination is made?

No matter what day a valuation is handed downgtte for which the rent at the premises is
valued at is the market review date in the leaBkis means that once the determination is
complete, the landlord and tenant need to makesadgnts to ensure that rent was paid
appropriately from the date of the market reviewthe lease. If the SRV finds that the
current market rent should be lower than is culyem¢ing charged, this will mean that the
tenant is paid back the excess that they havegpace the market review date. Conversely,
if the SRV finds that the current market rent ightar than what is being charged, the tenant
will now owe the landlord the extra amounts thatehaccrued since the market review date.

This can be confusing for landlords and tenantsoné party is unreasonably resisting the
necessary adjustments, the matter can be refesr¢idet VSBC for dispute resolution and
mediation — see below. However, if a party simpbadrees with the determination made by
the SRV, they may need to challenge this at VCAThasvVSBC does not have jurisdiction in
these matters.



Flowchart of process in a market review
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How to resolve a dispute

The VSBC offers a dispute resolution service tosagmrties to resolve business disputes. A
dispute can be referred to the VSBC by submittingagplication which summarises the
issues and the parties involved.

The Commissioner appoints an officer to consider dpplication, contact the parties and,
through preliminary assistance, seeks to resolgedibpute. There is no cost to the parties
for this service. If the dispute cannot be resolatthis stage, the parties are invited to attend
mediation. Mediation involves a meeting between tarties in dispute and an independent
mediator who will attempt to assist the partiesreach an agreement about the dispute.
When all parties agree to mediation, the Commissi@ppoints a mediator and the VSBC
arranges the date, time and venue. The mediatiorbe in regional Victoria if it is more
convenient for the parties. Mediation is provideda subsidised cost to the parties and a
session usually takes 3-4 hours. Please reféetty 8BC website for current cost details.

The mediation is confidential; however, any setdatmagreement may be taken to VCAT or
an appropriate Court for enforcement, if necessary.



Each party pays their own costs at VCAT. Howevenerg a party refuses to take part in
mediation, VCAT has the power to order that pastpay the costs of the other party.

Further information including the cost of mediaticen be found on the VSBC’s website at
www.vsbc.vic.gov.au

Further Information

Contact the Office of the Victorian Small Business Commissioner
Call 13VSBC (13 8722)

TTY (03) 9651 7596

Or visit: www.vsbc.vic.gov.au

DOC: 11/18198



